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Any person an aggrieved by this Ord.I: rln-Appea(~ay file. an appeal or revision application, as

the one may be against such order, to the aif 'qpriate authority in the following way:

9TT Gal auGlerUr 37lac : { '\" . : i _-' . • : . ~

Revision apptic~tion to Government of In' <): '
~- { ~-- • i -!' . . . . :_' ..

(I) (en) (c) ##z 3snz era 3f@frzr fj 94#r 'c.Rf. 3ra #rt aar av mii h a i qats
tfRT cfiT 3q-nr a rarer rqs a 3iaiir .:i ; .• 3mad 3rd +f@ta, 3na war, faa rinza, lira
faara, ahf #if,#tar tr ±raw, «iar#fee=ci-1 _1900 I cfi1" ·~ .~ 'tfrt%v I. . . t ~:· . : ... , . .·. .
A revision application lies to the Under Secr~~rito the Government oflndia, Revision Application Unit,
Ministry of Finance, Department of Revenu~Jli!,4th Flo9r,: ~E;ElVan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CR#g$@;-1944 in respect,of the following- case, governed by first

proviso to sub-section ( 1) of Section-35 ibid'jl~.• _: .. . ·.·. ·. :: : .· ·. _ .· .
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. . In case of any loss of goods wheref ·e loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse t s other during the course of processing of the goods in a
warehouse or in storage whether in a facto in a V<{arehouse ·
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In case of goods exported outside India exp:~~ to::NepJ~r Bhutan, without payment of·· ·..«a.a.A....sos·
t!Rf ~~ ~~ 3~, &lfrc;r _·~ "[RT qrfur 1cJT _'Wf!f ~ i:m ~ it fc'mr~ ("4.2) 1998

tITTT 109 "[RT~~ ~ "ITT! ' j,11
3,

'I •· . la ~
Credit of any duty allowed to be utilized towards p"%ment of excise duty on final
products under the prov_isi~ns of this Act or the Rules 11.i,de there under and such order'
Is pass~d by the CommIssIoner (Appeals) on or after, tn; date appointed under •f~c.1~;}.,,;,
of the Finance (No.2) Act, 1998. . , . 11 c. ' '

1

'

~~'!J""' (3Pl@) Rll'llS~\ ~001 ,/; f.r"'1 .. ~4~m 'li&IT 11"1-B it </r !ITTlm
Tf, miffi° 3ITT ~ m 3ITT miffi° ~ 'fl ~ lffif ~ 'lfim'" -3ITT ~ 3rt:frc;r 3ITT c#\" err-err
mwIT ~ 'ffl2T~-. ~~ 'GfFfT •. I ~,'ffl2l..~. ;~~ ~M~~.I~ cB" ~ tITTT. 35_-~ it
~~~~~~~ 'ffl2T it3ITT'-6~ c#l" ffl 'lfr:~~ I: ( ~
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The above application shall be made in duplicate in Fm No. EA-8 as specified under
Rule,~ 9 of Central Excise (Appeals) Rules, 2001 within}' I months from the date on which · _·
the order sought to be appealed against is communica 'd and shall be accompanied by
two copies each of the 010 and Order~ln-Appeat It s·:·ould also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribe,: fee as prescribed under Section
35-EE of CEA, 1.944, ·2.nder Major Head of Account.. ·1i1.· 1:
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(2) ~fcrGR 3Tfcrcr;=r ~ 'ffl2T 'G!6T ~~~ C'fmf :~ m -~.; ~·cpl=f "ITT "ITT ~ 200 /- ffl~
c#l" u!n! 3ITT \JJ6T~~~ C'fmf 'fl ~ "ITT "ITT ~ ooo /- f' ffl -~ c#l" ~ I

The revision applicati6n shall be accompanied by a fl of Rs.200/- where the amount
involved is. Rupees One Lac or less and Rs.11,000/- w~re the amount involved is more· ·
than Rupees One Lac. , , .lt~,' ·)..
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Appeal to Custom, Excise, & Service Tax Appellate TribunaL ·~ .·
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(1) ~~ zrcn 3f@/fzm1, 1944 ~- tITTT 35-~/35-~ ~~:-

Under Sectlon 358/ 35E of CEA, 1944 an appeal lies t~:,
±;$77%/z.4a«car o

'

(a)

(b)

(2)

the special bench of ;Custom, Excise & Service Tax~. ppellate Tribunal of West ~~k
No.2, R.K. Puram, New Delhi-1 in all matters relating t classification valuation and.

' ~

sa«arr «Roa 2 ()'a srgr ah sraa n1 an4#$, sr4titmrt it mi:rrr·~
~~~~~~~(~) ~ 'Cf1:.M_.~ ltlfeicITT, 3161-!~lf.!I~ T{ 3TT-20, ~
tea z/Ra auto,nut I, 3'ffi'l-jc'Jqfcf-3Boo16. ;

To the west region~! bench of Customs, Excise I Service Tax Appellate Tribunal_
(CESTAT) at 0-20, New Metal Hospital C?mpo~nd, i~i~g~ani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned tn p,a-2(1) (a) above.

au sna zyea (srfta) fa6#) , 2001 c#l" •Erm 6 ~ :l1
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~ tfrf3cITT, .tl ~d-l c;1 iii 1c; CR" 3-fy-
3-l ~d-l c;l iii I c;-380016.

(b) . To the West regior:,al bench
Tribunal (CESTAT) at 0-20, Ne
Ahmedabad: 380016, in case of
above.

(2) ~ 3,Qlc;c'I ~ (3-TCfrc;r)
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ental. Hospital Compound, Meghani Nagar,
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The appeal to the Appellate Trib~f_l_ s. _hal_i bei.·filed_ in.. quadruplicate in form EA-3
as prescribed under Rule 6 of Ce/lal .Excis\:}:('1\ppeql) R.ules, 2001 and shall be
accompanied against (one which~1·t least should. bea?companied by a fee of_{
1,_qoo/-, {_ 5000/- and ~ 10,000/~ W':l(e_re amount of duty/~enal~y/demand/refund 1s
upto 5 Lac. 5 Lac to 50 Lac and liove 50 La_c ~espect1vely m the form crossed
bank draft in favour 9f Asst. Regi):_far of branch of anynominate public sector
bank.of the place where the b(:m,dn: of any. nominate public sector bank of the
place where the bench _of the Tri~jhal is sjtua!ed.: Application made for grant of .
stay shall be accompanied by a fef.;?f { 5,00/-.' ·. : ·

er mar4 a »ea .a%ti. a.al ±ar jrs merr ms
ant vrerarr surf ±or t Rs sari 4f? 'er rzzrh, ta.z far a artaa a fare senna art #@@rfrasvrmtvar srat r #hr star at va

%.z....±ass»sos
should be paid in the afor~said fpr,Elr nof'wit~sta~c:lin~ the fact that the one
appeal to the Appellant Tribunal gf the one application to the Central Govt. As
the case may be, 1s filled to avo1p f'.scnptpna _v,vork 1f ex91smg { 1 lacs fee of {
100/- for each.. . k "•· · · · · ··
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One copy of application or 0.1.cy; ·,~s the c$~e·:may be, and the order of the
adjournment autho:ity shall beer ~: ~ourt fee stamp of{: 6.50 paise as prescribed
under scheduled-I ,tern of $%"re=ma
3 se«ma mera.at ei#sf am/eat # -?"ITT°· afr ~~~ fcnm

=++"8er»m-a:r, ~Q,C~ CR"~ i I - 'r ·,, ·., . ·

Attention in invited to the rulef covering;these 'and. other related matter
contended in Customs, Excise· Bl Service Tax Appellate Tribunal (Procedure)

:l't t '.· :- ' ',' . ·.Rules, 1982. · · ,. ·: . ·.. . . ·. · .. _.· .
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. ' ': ' i !ORDER IN APPEAL ·, ,, ·1·

ti
M/s. Aahir Construction, G-301, Ratna Ap;-rtment, Sun n Step Club

Road, Opp. Alok Bungalow, Thaltej, Ahmedaqad-38~:059, (hereinafter referred ·

to as 'appellant') l')_olding Service Tax Registration: :I:. AAPFA6039GSD001 for ·
. providing Construction Services other,. ~~an residJhtial complex, including .

:j2
186/VJP/2016-17 dated 16.11.2016 (hereiane erred to as 'impugned

9R
order') passed by the Assistant_ Commjssioner, ,fervice Tax, Division-II,

Ahmedabad (hereinafter referred to as 'adjucl/cating\uthority'). Another appeal

has been filed by the Department _on 16 ..02.2017,_ fa_· inst the same impugned

order passed by the Adjudicating authority. ;:, •,i1
2. The facts of the case, w oren, sire'satha Construction was
awarded the contract for a civil structure b:r ~hy: -her original works meant .

· predominantly for use other than for commerce, ind
0

f.stry or any other business. . :I: .
or profession, by the government. The contract pert~lhed to new construction of

0. #t
Institute of Kidney Disease Research Centre (I,,:.pRC) at Manjushree Mill ..
Compound, Ahmedabad. M/s. Malani Construction ' ' b-contracted the work to

· . J a

the appellant. The appellant had filed a ref6'nd clalm1:mf Rs.14,00,000/-, with the
·•n, • 74+

adjudicating authority on 24.06.2016. The appellaH as a sub-contractor was
1 ,+ t+)u •

availing exemption from payment of Service tax} 1hder SI. No. 12(c) of the• ' J .._

Notification No. 25/2012-ST dated 20.06.2012, till f ~'.03.2015. Vide Notification:re

No. 06/2015-ST dtd.01.03.2015, the· items menfioned at SI.No. 12(c) of

. Notification No. 25/2012-ST, were omitteii ·w.e.f. bl.04.2015. Accordingly, the
appellant started charging Service Tax· 1 & depasited the same with the

department in due course. However, ~ide' entry Na,,:_(iv) of the Notification No.
09/2016-ST dated 01.03.2016, amended ·the Notlcation No. 25/2012-ST, as

indicated below : I
shall be inserted, namely - ,
"12A. Services provided to the Government, a local &uthority or a governmental
authority by way of construction, erectio•~.: commissioning, installation,
completion, fitting out, repair, maintenance, renovationP9r alteration of -
(b) a structure meant predominantly for use as (i)fJm educational, (ii) a
clinical, or(iii) an art or cultural establishment, un~I a contract which had been·
entered into prior to the J8' March, 2015 and on whichfppropriate stamp duty, where
applicable, had beenpaidprior to such date. " ii ·
.: :±1•
impugned order sanctioned the Refund claim am~ ''nt of Rs. 14,00,000/-, bu{~j:;:~~;,~
concludeQ that the amount be credited to the g ;~sumer Welfare Fund. The.. ~,\ ,::,,,>\ )}J:,:

- 3.·• ,, " J's

} •
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· appellant being aggrieved by the ,\n'pughed order filed this appeal on the

@round that the adjudicating aut~ ,'rity erred in sanctioning the refund .of .
' JJ '•

Rs.14,00,000/-, to the Consumer ilfare Fund, des;::,ite there being no unjust
'enrichment when the burden of serje tax was borne by the appellant and the

same was supported by ledger ac<: ~nts, credit notes, Certificate from Malani
Construction and the C.A.'s certific~,-~. The assessee cited the decision of the

Hon'ble Tribunal in the case of Ed~ : eiss Securities Ltd. v/s. CST [2016 (44)
.STR 429 (Tri-Mum.)]. Meanwhile, tr~ Department fi.ed the appeal against the·

impugned order on the ground thathe sanctioning authority failed .to discuss
the nature of service and that dete~. ination of service is essential to ascertain

"•,

the applicability of Notification Not· 125/2012-ST dt.20.06.2012, as amended,
:

because the said Notification grants· xemption only to certain defined services
t

0

therein. Hence, the refund claim shO'· Id. have been rejected.lv ,,
,£
}Rs A

l
4. Personal hearing in the case j as ,granted on 19.07.2017, and Dr. Nilesh

. -h ~: ~ .... : . ·_. ,. :. . . . .
Suchak and Shri Shilpang Karia, C ;appeared before · me. They reiterated the• • •grounds of appeal and submitted th' 'C.A,'s certificate indicating that the burden

t ' ' 't ' ' ' ' ,'
on service tax of Rs. 14,00,000/-, hj ,been borne by the appellant.

l ·,.· . ,, '.. . .

DISUSSION AND FINDINGS: 1~·:: ,t ·.
;

#4$#feel.re

5. I have carefully gone through,He fact~ 6f the case on records, gr-ounds of
f ~~' ; . . : . . ··: .
1 ! . I « 1 !1 +, ! ·

appeal in the Appeal Memorandj m and oral s.ubmissions made by the

appellants at the time of personal :11bd~g/The.
1
qUestion to be decided is as to .

(i) whether the service provided blfi8; .appe,uan:t. was.only a labour contract or
it was a Works Contract (ii) wh~lhe 1r the· .Notiflcat,ion No. 25/2012-ST dt.

· 20.062012, is applicable in this ·~~se and (ii} whether unjust enrichment is·
t:.,

applicable in this claim. r '.~1, ~ · ; ;: .: . ·. ,

6. I find that the contract for jje work of new construction of Institute of
Kidney Disease Rese,arch Centre wa awarded to Mjs. Malani Construction Co.,

%. ±». 1. . ·
who sub-contracted some specifig work to. the appellant. The adjudicating

''}!., k· ; . ' . ., _.

authority has not discussed the nal)/e o(serv.ice perfo_rmed by the appellant in
his OIO dtd.16.11.2016. Merely a" ting the defence of the appellant does not

justify that the appellant was perf
The adjudicating authority should

. provided by the appellant based
Sales Invoices, Ledgers, Accoun
appellants claim is primarily base

ing works contract service in this matter.
ve gdrie through ,the veracity of the service ·
h documentary e.vidences like Contracts, .
g ,State);11ents, , etc. The eligibility of. the
.on the <appellant providing works contract
. . . . ~. : . . . .
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· of the Finance Act, 1994, wherein the .two. b?siq.°fonditions required for a

service provider to be considered unde~ -~_hat defin~~on have been stated as
. . I~. ·-~- ~

below:

j' •
{3m ~~)

(3r#re - II)
•

I
;

. <·.

. , d ~
•I .

·1l'i·, .:
\ ~·
:£

· -~ ,?
'., .ls

)f f

SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.

To,·

(a) There should be transfer of prpperty in goods ir olved in the execution of ·
. ~.

the contract, and :· •. ; : : : ,{ ;i
(b) Such contract must be for Construction, ~ ~rection, Commissioning,

• #
Installation, Completion, Fitting out, Repair, Ma'.1 ::tenance, Renovation or
Alteration. The Adjudicating Authority h-~~ ~;t sg lified any findings in his

order as to whether the Ap~ellant was performing J/

1
1:'.i orks Contract Service or.

· not. The Adjudicating Authority should have dete' mined the actual service
performed by the appellant before deciding the adm{ ;sibility of .the refund claim

of the appellant. The applicability of Notification No;t/2012-ST and the unjust
enrichment issues are aligned to the issue of ~efrmination of the service

provided by the appellant and hence are not discuss~, in this order.
. ~ ~

C (

7. I, therefore, remand back the refund claim to Jhe adjudicating authority 0
• C f

to freshly decide the matter, with a proper finding d'the service performed by
i

the. app:llant with _regard. tothis claim. . ·~

8. 3i4tc>lcfic-l~ en feareiz arr zf 4r are 3r#cir st#ferazrl 3#la# far
.';j'.f@f ~I . , . · ·': .#8. The appeals filed by the appellant and the de1{ hment, stand disposed off .. -.
in above terms. ,, ,/' ,,,,' 1· i

aw«O---

Thaltej,

Ahmedabad-380059.

M/s. Ahir Construction,

G-301, Ratna Apartment,

Sun-N-Step Club Road, Opp. Alok Bunglow,
#
' "'. -:
t :.
I

• hJ J,
+

%s {
i':i•i ..
g '

·copy to: } ;

1) 'IThe Chief Commissioner, Central Tax, GST, Ah,abad Zone.



4
. ~l'lr••c
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: 2) The Commissioner, Central Tax, Ah~dabad-North.
3) The Dy./Asst. Commissioner, Divis( -VII, Central Tax, GST, Ahmedabad (North),

Ahmedabad. ±#f
4) The Asst. Commissioner(System), ctlfitral Tax, Hqrs., Ahmedabad (North).~

5) Guard File. i: .r

-l Ii fp .
r?-=

~P.A.File.
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