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rln-Appeal may flle an appeal or revision application, as

.opnate authonty inthe followmg way:

Revision appllcatlon to Government of ln N
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A revision application lies to the Under Secri—:f%ry, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue' 24th Floor‘Jeevan De=p Building, Parliament Street, New
Delhl 110001, under Sectron 35EE of the C Zé 1944 ln respect of the followrng case, governed by first
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. In case of any loss of goods where; tl & loss occur in tranS|t from a factory to a warehouse or to
another factory or from one warehouse {0 ; 2 lother: during the course of processing of the goods in a
warehouse or in storage whether in a factory, irin a warehouse ’
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(c)

(d)

Appeal to Custom, Excise, & Service Tax Appellate Trib_unal_.

(1)

(@)

(@)

(@)
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In case of goods exported outside India export to. Nepaor Bhutan, without payment of
duty. A T S R '
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Credit of any duty allowed to be Ufilized towalds payment of excise duty on final
products under the provisions of this Act or the Rules ql}?de there under and such order "
is passed by the Commissioner (Appeals) on or after, th‘édate appointed under £2c.108n ..
of the Finance (No.2) Act, 1998. Lo e
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The above application shall be me;dé in dupli@até in Fafm No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 withih;? months from the date on which "
the order sought to be appealed against is v,c_qr.n_miunica_ugl and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It sifould also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed
35.EF of CEA, 1944, <nder Major Head of Account.- g
RforT oM @ W e e @ T ol 91 S
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The revision applicatiofn shall be aécompanied by a f"é of Rs.200/- where the amount o

involved is Rupees One Lac or less and Rs.1,000/- w@?re the amount involved is moré

than Rupees One Lac. R R
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Under Section 35B/ 35E of CEA, 1§44 an appeal lies td:- _
21 Ry Gfder e wid o 3. AR &, qrH, 78 faedl @ T

the specialf bench of Custom, Excise & Service Tax? £ p.pellatevTribunaI of West &gack
No.2, R.K. Puram, New Delhi-1 in all matters relating g classification valuation and.
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Yoot BiRgCe HTSvS, AUl TR, JEAGEIR—380016.

To the west regionél bench of Customs, Excise §§,Service Tax Appeliate Tribunal

(CESTAT) at O-20, New Metal Hospital Compound, E:lig;!eghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in Pg 3-2(i) (a) above.
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(b) . Tothe West regional bench‘-f‘,f Customs, Exmse & Service Tax Appellate
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Al shall be ﬂled in. quadrupllcate in form EA-3
; ral Excnse (Appeal) Rules, 2001 and shall be
O’ accompanied against (one whlch?.l t least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/~ and ¥ 10,000/~ wiere amount’ of dutv/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and 'f =ove 50 Lac respectively in the form crossed
bank draft in favour of Asst. Regl.;'rar of branch of any hominate public sector
bank_.of the place where the benc,lﬁ of any hominate public sector bank of the
place where the bench of the Tribfnal is sntuated Appllcatlon made for grant of

stay shall be accompanied by a fe{?gfof 4 500/—
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should be paid in the aforesaid

appeal to the Appellant Tribunal Z_quﬁ' the one appllcatlon to the Central Govt. As
ig: scnptorla work lf excxsmg T 1 lacs fee of X
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(4) O e AREITA Rue ?.:r_'j

One copy of application or O.l. @v:as 'the'case may be, and the order of the
adjournment authority shall beer a; Sourt fee stamp of ¥ 6.50 paise as prescribed
under scheduled | item of the cqur» fee Act 1975 as amended
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(6) Attentlon in invited to the rule_;'.~ ‘

Rules, 1982.




4

ORDER IN APPEAL

- M/s. Aahir Construction, G 301, Ratna Ap' rtment Sun n Step Club
Road, Opp. Alok Bungalow, Thaltej, Ahmedabad 38@@59 (hereinafter referred
to as appe/lant’) holdmg Service Tax Registration: I\:% AAPFA6039GSD001 for -
Aprovndlng Construction Services - other. than resnd%ntlal complex, including . ..

commercial/industrial building or civil structure, hav§={ filed the present appeal

)
i3

on 15.12.2016, against- the Order in- Orlgln_ E number SD-02/REF-
186/VIP/2016-17 dated 16.11. 2016 (here/nafter :':;geferred to as ‘impugned
order’) passed by the Assistant Comm|5510ner, 1‘§:Serv1ce Tax, Division-II,
Ahmedabad (hereinafter referred to as adJud/cat/ng §uthor/ty’) Another appeal
has been filed by the Department on 16. 02 2017 3 alnst the same impugned
order passed by the Adjudicating author/ty 3 ..,;' |

2. The facts of the case, in b'rlef are that M/§ Malani Construction was

awarded the contract for a civil structure or anvy %her original works meant

‘predominantly for use other than for commerce, md%stry or any other busmess. Q
or profession, by the government The contract pertéined to new construction of

Instltute of Kidney Dlsease Research Centre )(f\l%;DRC) at Manjushree Mill ..

Compound, Ahmedabad. M/s. Malani Construction i f;b contracted the work to -
the appellant. The appellant had ﬁled a refund clalm“;ef Rs.14,00,000/-, with the
adjudicating authority on 24. 06. 2016 The appella}zt as a sub-contractor was
availing exemption from payment of Service. tax ’l ;nder Sl. No. 12(c) of the
‘Notification No. 25/2012-ST dated 20. 06 2012 tlll 3}-;‘ 03.2015. Vide Notification -
No. 06/2015-ST dtd.01.03. 2015 the items men%loned at SlL.No. 12(c) of
Notification No. 25/2012-ST, were omltted w.e.f. 0 .04.2015. Accordingly, the.

|
.appellant started charging Service Tax ' & depc;silted the same with the |

department in due course. However, vide entry No‘f 1(iv) of the Notification No. O
09/2016-ST dated 01.03.2016, amended the Notifjcation No. 25/2012-ST, as
indicated below : r ‘

“after entry 12, with effect from the I* March, 201 64
shall be inserted, hamely -
“]2A. Services provided to the Government, a local auz‘horzty or a governmental
authority by  way  of  construction, erecz‘zo’;!f commissioning, installation,
completzon fitting out, repair, maintenance, ienovatzon"'or alteration of -

(b) a structure meant predominantly for use as (z),p‘,gn educational, (ii) a

“clinical, or(iii) an art or cultural establishment, undgr a contract which had been
entered into prior to the I March, 2015 and on which’ égpproprzate stamp duty, where
applicable, had been paid prior to such date.” o

| 12 appellant had sought the
refund of Rs.14,00,000/-, paid by them. The;

impugned order sanctioned the Refund claim am'_

:dedicating authority vi’de";,_:;{ T
‘Fnt of Rs. 14,00,000/-, but W«

énsumer Welfare Fund. The'i'
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4.

grounds of appeal and submitted th'e‘

5.

appellants at the time of personal _lg{arlng The questlon to be decided is as to
(1) whether the service provided by the appellant was only a labour contract or
it was a Works Contract (ii) wh‘;l, ther the Notlflcatlon No. 25/2012-ST dt. '
.20.06.2012, is applicable in this zg}’se and (u) whether unjust enrichment is

applicable in this claim. B i-si.‘_l; ;_ e

6. I find that the contract for ?’t-ge‘work of new constructlon of Institute of
i .

provided by the appellant basedgsfi
~ Sales Invoices, Ledgers, Accountl'g Statements etc The ellglblllty of . the
service to their Contractor, whoshould also be provndlng Works Contract %\
Service under exemption. ‘Works Gdntract has been deﬁned in Section 65B (54)

% (:\.B,\\




belo_w :

(a) There should be transfer of prpperty in goods m:olved in the execution of 3

the contract, and - B

(b) Such contract must be for Constructlon, ?-rectlon, Commissioning,

Installation, Completion, Fitting out, Repalr, Mal;‘tenance Renovation or

£11 |
Iv_y

Alteration. The Adjudicating Authority has not sp;_cuﬂed any flndlngs in his

of the appellant. The appllcablllty of Notlﬂcatlon No . ';5/2012 ST and the unjust

enrlchment issues are aligned to the issue of det§rmlnatlon of the service -

prov1ded by the appellant and hence are no’c dlscussfg in this order.

7. I, therefore, remand back the refund claim to the adjudicating authority |

to freshly decide the matter, with a proper finding o i I the service performed by

the appellant with regard to this clalm

8. aﬁmam%qﬁﬂtaﬁmaﬁﬁﬂémﬁf:
ST B

8.  The appeals filed by the appellant and the dep ' rtment stand disposed off .. -
in above terms b

SUPERINTENDENT,

CENTRAL TAX APPEALS, AHMEDABAD.

To, -

M/s. Ahir Construction,

G-301, Ratna Apartment,

Sun-N-Step Club Road, Opp. Alok Bunglow,
Thaltej,

Ahmedabad-380059.

‘Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahm
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v - 2) The Com_missionér, Central Tax, Ahdabad-North.

s

\/,eyp.A. File. =
n

-~

h-VII, Central Tax, GST, Ahmedabad (North),

3) The Dy./Asst. Commissioner, Divisid!
Ahmedabad.
4) The Asst. Commissioner(System), 5
5) Guard File.







